
non-binding convenience translation only 

 

 

 

Report of the Management Board on Agenda Item 8 regarding the exclusion of 

subscription rights in connection with the use of treasury shares pursuant to Section 71 

(1) No. 8 of the German Stock Corporation Act (AktG) in conjunction with Sections 186 (3), 

sent. 4, and (4), sent. 7, of the German Stock Corporation Act (AktG) 

Pursuant to Section 186 (4), sent. 2 of the German Stock Corporation Act (AktG), the 

Management Board submits the following written report on the exclusion of shareholders’ 

subscription rights in connection with the resolution on agenda item 8: 

Pursuant to Section 71 (1) No. 8 of the German Stock Corporation Act (AktG), the Company 

requires special authorization from the Annual General Meeting for the acquisition, use, and 

redemption of treasury shares, unless expressly permitted by law. The Company’s Annual 

General Meeting held on June 29, 2022, granted such authorization, which is valid until June 28, 

2027. 

Due to the issuance of new shares in the meantime, which excluded subscription rights, the 

existing authorization can now only be utilized to a limited extent. The exclusion of subscription 

rights that occurred upon the issuance of the new shares is to be credited against the authorization 

to use treasury shares. To continue to allow the company maximum flexibility in dealing with its 

own shares, the existing authorization is to be revoked and replaced with a new authorization. 

Therefore, it is proposed that the Annual General Meeting grant the company a new authorization 

to acquire and use treasury shares, thereby revoking the previous authorization. 

a. Acquisition via a Purchase Offer 

In addition to acquisition via the stock exchange or an MTF, the Management Board, with the 

approval of the Supervisory Board, should also be able to acquire treasury shares through a public 

tender offer directed at the Company’s shareholders or through a public invitation to submit such 

an offer. In doing so, the principle of equal treatment under stock corporation law must be 

observed. In the case of a public invitation to submit an offer, the recipients of the invitation may 

decide how many shares and—if a price range is specified—at what price they wish to offer them 

to the Company. If a public tender offer is oversubscribed or, in the case of an invitation to submit 

an offer, not all of several equivalent offers can be accepted, acceptance must be on a pro rata 

basis. However, it should be possible to provide for the preferential acceptance of small offers or 

small portions of offers up to a maximum of 100 shares. This option serves to avoid fractional 

amounts when determining the quotas to be acquired and small remaining holdings, thereby 

facilitating technical processing. Finally, it should be possible to provide for rounding in 

accordance with commercial principles to avoid fractional shares in calculations. In this regard, 

the acquisition quota and the number of shares to be acquired from individual tendering 

shareholders may be rounded as required by the German Commercial Code ( ) to represent the 

acquisition of whole shares for settlement purposes. The Management Board and Supervisory 
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Board consider the exclusion of any further tender rights of shareholders contained herein to be 

objectively justified. The offered purchase price or the limits of the offered purchase price range 

per share (excluding incidental acquisition costs) may not exceed the average of the closing 

prices in the Xetra trading system (or a comparable successor system) on the three trading days 

preceding the date of publication of the offer or the public invitation to submit a purchase offer by 

no more than 10%. If, following the publication of a purchase offer or a public invitation to submit 

such an offer, there are significant deviations in the relevant price, the average price of the three 

trading days prior to the publication of any adjustment may be used instead. The purchase offer 

or the invitation to submit such an offer may provide for additional conditions. 

b. Use of Treasury Shares 

The treasury shares acquired pursuant to this and earlier authorization resolutions may be used 

by the Management Board, with the approval of the Supervisory Board, for all legally permissible 

purposes, in particular for the following: 

The treasury shares acquired by the Company in this manner may generally be resold via the 

stock exchange or pursuant to a sale offer addressed to all shareholders. The principle of equal 

treatment of shareholders is upheld through the acquisition of treasury shares and their sale via 

the stock exchange or pursuant to a sale offer addressed to all shareholders. In the event of a 

sale of treasury shares pursuant to an offer directed to shareholders, the Management Board 

shall be authorized to exclude shareholders’ subscription rights for fractional shares. This is 

necessary to technically enable the distribution of acquired treasury shares to shareholders by 

way of an offer. The treasury shares excluded from shareholders’ subscription rights as free 

fractional shares will be disposed of in the best possible manner for the Company, either through 

sale on the stock exchange or by other means. 

The proposed resolution also includes authorization to sell the acquired treasury shares off-

market for cash, excluding shareholders’ subscription rights. A prerequisite for this is that the 

shares be sold at a price that does not fall significantly below the market price of the Company’s 

shares with the same rights at the time of sale. This authorization makes use of the option for 

simplified exclusion of subscription rights permitted under Section 71(1)(8) of the German Stock 

Corporation Act (AktG), in accordance with Section 186(3), sent. 4, of the AktG. The interest of 

shareholders in protection against dilution is taken into account by the fact that the shares may 

only be sold at a price that is not significantly lower than the relevant market price. The final 

determination of the sale price for the treasury shares will take place shortly before the sale. The 

Management Board will set any discount from the stock market price as low as possible in 

accordance with the prevailing market conditions at the time of the placement. The discount from 

the stock market price at the time the authorization is exercised will in no case exceed 5% of the 

current stock market price. This authorization is subject to the condition that the shares sold with 

the exclusion of subscription rights pursuant to Section 186(3), sent. 4 of the German Stock 

Corporation Act (AktG) may not exceed a total of 20% of the share capital, neither at the time this 

authorization takes effect nor at the time it is exercised. Shareholders generally have the option 

of maintaining their ownership stake by purchasing shares of the Company on the stock exchange. 

The authorization is in the Company’s interest because it provides it with greater flexibility. In 

particular, it enables the Company to issue shares specifically to cooperation partners. The ability 
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to sell treasury shares with the exclusion of subscription rights and in a manner other than through 

the stock exchange or by means of an offer to all shareholders is also in the Company’s interest, 

particularly in light of the intense competition in the capital markets. This provides the Company 

with the opportunity to offer treasury shares to national and international investors quickly and 

flexibly, to expand its shareholder base, and to stabilize the value of the share. 

The sale of treasury shares may also be made in exchange for non-cash consideration, excluding 

shareholders’ subscription rights. This enables the Company to offer treasury shares, directly or 

indirectly, as consideration in the context of business combinations or in connection with the 

acquisition of companies, parts of companies, or interests in companies. International competition 

and economic globalization often require consideration in the form of shares in such transactions. 

The authorization proposed here gives the company the necessary leeway to quickly and flexibly 

take advantage of opportunities to acquire assets, companies, parts of companies, or interests in 

companies, both in national and international markets. The proposed exclusion of subscription 

rights takes this into account. When determining the valuation ratios, the Management Board will 

ensure that the interests of the shareholders are adequately safeguarded. In assessing the value 

of the shares granted as consideration, the Management Board will base its determination on the 

market price of the shares. 

The authorization further provides that treasury shares may be used, with the exclusion of 

shareholders’ subscription rights, to satisfy conversion rights of holders of convertible bonds 

issued by the Company or its group companies. It may be appropriate to use treasury shares, in 

whole or in part, to satisfy conversion rights instead of new shares resulting from a capital increase. 

Treasury shares should also be made available for purchase by employees of the Company and 

its affiliated companies (employee shares). In addition, treasury shares may also be transferred 

to Managements of the Company and the FamiCord Group (including members of the 

management of affiliated companies). The issuance of treasury shares to Managements—

typically subject to an appropriate lock-up period of several years—as well as to employees is in 

the interest of the Company and its shareholders, as this promotes the identification of 

Managements and employees with their company and thereby enhances corporate value. The 

use of existing treasury shares as share price- and value-oriented compensation components 

instead of a capital increase or a cash payment may also be economically sensible for the 

Company. To this end, shareholders’ subscription rights must be excluded. When determining the 

purchase price to be paid by Managements and employees, an appropriate discount—typical for 

employee shares at and based on the Company’s performance—may be granted. 

Members of the Company’s Management Board shall also be given the opportunity for the 

Supervisory Board to offer them equity-based compensation using treasury shares. The decision 

on this matter rests solely with the Company’s Supervisory Board as the body responsible for 

determining the compensation of the Management Board. 

The aforementioned uses are not limited to shares acquired pursuant to this or a prior 

authorization resolution. Rather, the authorization also extends to shares acquired in accordance 

with Section 71d, sent. 5 of the German Stock Corporation Act (AktG). It is advantageous and 
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provides additional flexibility to be able to use these treasury shares in the same manner as 

shares acquired pursuant to this authorization resolution. 

The treasury shares acquired pursuant to this or a prior authorization resolution may be retired 

by the Company without a new resolution by the Annual General Meeting. Pursuant to Section 

237(3)(3) of the German Stock Corporation Act (AktG), the Company’s Annual General Meeting 

may resolve to retire its fully paid-up no-par value shares, even without this necessitating a 

reduction of the Company’s share capital. In addition to redemption with a capital reduction, the 

proposed authorization expressly provides for this alternative. Redemption of treasury shares 

without a capital reduction automatically increases the par value of the remaining no-par value 

shares in the Company’s share capital. The Management Board shall therefore also be authorized 

in this case to make the necessary amendment to the Articles of Association regarding the change 

in the number of no-par value shares resulting from a redemption, and the Supervisory Board 

shall be authorized to amend the relevant provisions in the Articles of Association regarding any 

authorized or conditional capital. 

Overall, the Management Board and Supervisory Board of the Company are convinced that the 

described advantages justify the proposed exclusion of subscription rights. 

The Management Board will carefully examine in each individual case whether it will make use of 

the authorization. It will do so only if, in the opinion of the Management Board and the Supervisory 

Board, it is in the interest of the Company and thus of its shareholders. 

The Management Board will inform the next Annual General Meeting regarding the exercise of 

this authorization. 

 

signed 

The Management Board 

FamiCord AG 


